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In the !1atter of 

SUtl OIL C011PNIY OF PENNSYLV/\Nl/\; 

A: R. S/\tiORI, INC.; 

t~ERRILL TRAtiSPORT CO.; <1nd 

N. DEANE CUSHH/\N, and 
H/\ROLD J ~1URH/\Y, 
d/b/a c 1~ i·l sur:oco SEHV 1 cc, 

Respondents. 

) Docket No. I Ul·tG-354C 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

INITIAL DECISION 

These are consolidated cases initiat€d and heard under Sec. 211(c) 

of th~ Clean /\ir'Act (42 U. S. C. 7545) and regulations pr6mulgated 

thereunder, 40 CFR Part 30. 

This consolidated proceedin<)_vws instituted by individual COPlplaints 

date.d April 26, 1978 against each of ·the named Resoondents, i . e:, . . 
Sun Oil Company of Pennsylvunia (Sun) us a "refiner", A.R. Sandri, 

Inc. (Sandr i ) us a "distributor", t·lerrill T l~ansport Co. · (l,~errill) 

as a c<1rrier of f!ilSoline under contract or tariff and N. Oeune Cushnwn, 

and Harold· J. !1urray, d/b/a Cr. n .Sunoco Service (C & : ~1 Sunoco Serv i ce) 

as a retuiler of 9asoline. 

The conlplaint allr.~ed that. on or. about l~arch 6 , 1978, C & M 

Sunoco Sc!rvice, 278 Sou th ~1ain S tl~cet, Hutland, Venuont, offered for 

sale and sold certain ~t i.l soline represented to be unleaded, but \·lhich 

in fa~t fai.led to meet the defined requirements for unleaded g~solinq. 
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It vms alle~ed that the ~wso line n~prcs.ented as unleaded actuall:Y 

contained 0.72 9l"iiPI of lead per ~J·l l ~' ' " \<Jhereas Sec. G0.2(!1) defines 

unleaded qasolinc as ~Ja solinc contuinin9 not more than 0. 05 9ram of · 

1 cad per ga 11 on and not mon~ than 0. 005 ~ram of phosphorus per gill l on. 

T!H~ penull:ies propo~ed by CoP!plilinont vwrc as fo l1ov1s: 

Sun 
Sandt·i 
r1cn·i 11 
C ~ M Sunoco Service 

$10 , 000 
7,000 
5,000 

500 

l{espondents F1led JnsvJcrs denyinu l.iubi lity and requcstin~ a 

hearin9. Said hearing was held in Boston, Massachusetts on 

October 17, 1978. 

At the conclusion of Complainant's case in chief the complaint 

against Sandri was withdrawn. Therefore, Sandri is no longer a 

party to this proceedin~ . 

Discus sion 

Violations of 40 CrR 80 .21 ~nd 40 erR 00.22(a) were alleged. 

Once the exi stence of « violation of 1!0 erR 22(a), \·Jh ich rrohibi ts 

a retail er or \·J holes«le purchnscr-consume1· fr01;1 se llin~J, dispcnsin~J 

or offerin~ fo1· sale unleuded ~Jaso line \'lhich does not meet ~IJC. 

dcfini tion C.Olltil'inccl in Sec . no.2(9) is sh0\'111, the rC9Ulations 

~pecif.v Lh<~L·u~rl.<lill p.tt· t.ic~!; ill'e <.Jec1ued in viul <.tLion. Tl 1c~ cs~enl.iul 

element \'lh i ch Comp'lainant has ·the burden of ~1oing forvmrd VJith and 

rroying prior to any need to determine \'lhich party or parties are 
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liable fot~ any violation is tlwt the -gasnline _\'thich \>tus r6presen.tcd 

a!ld sold as unleaded gasoline on t·larch •. 1978 by Cr.. t-1 Sunoco Service, 

did in fact cont.ai11 lead in .111 t\lllount ·in excess of 0. 05 ~)ram per 

gallon. The preponderance of th9 evidence in the record before 

me precludes a findin~J thut sucll 1·ias the case. 

On f-ic"ll~ch G, 19"/S, Rolle•·t Kno~tiles , a fuel inspector of Complainant, 

removed a Stll!lple of unlcudcd ~JJSoline: from the unl eaded flllllip at C & 1-1 

Sunoco Service. On Harch 17, 19/8, t1r. l~nov~les tested this sample of 

gaso 1 i ne us i n~1 the atomic absorption spectront"etry method. The 

analytical result of the atomic absorption test \'las a lead 

content reading of .072 gram ~er ~a ll an, well above the lead content 

prescribed in 40 CFR 80.2(g). Complainant bases its cases against 

all respondents on this test r esul t. As will be demon~trated, 

· I 

this test result and ·others discussed herein a~e considered to be sus~ect 

and insufficient to !)rove that the lead content of the sample was actuall~' 

greater than .05 gram per gallon . . 

Pri-or to the a:tomic absorption test •·eferred to above, the lend 

COntent O.f ~lliSOli ne is analyzed by use Of a field test kit, the test 

being _ perfor111cd by the ftJc 1 i nspcctor, \'tho in this case vms Robert l~no\>tl cs. 

Dr. Thomas Spittler; o.ne of Compla·inant's expert w.itnesses, testified that 

the field test· ki"t·· is ·dc~'i"qncd pr-i1:wrily as a screenin9 tool and that it 

has a marrJin of error of approxi111ately plus or minus t\'lenty percent . 

. '~. · .. 
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At the hellring, fk. Knovlles testifie~ Lllut.·the 1·esults of the fiel_d 

test were "margin<ll." llfs .0\·m inspecr i · ., 1·eport is l!lore precis·e . It 

reveals that the· result of tfte -fielct Lest · perfo_nued by hi111 indicuted 

a lead content of .011 qr<lnl per qal lon. /\t this poinl, H may be appropriote 

to point out that this test 1·esult is even lm·icr than that achieyed 

by distributot·/\. n. Sandt·i's test uftcr u delivery on rcbrua1·y 22, 1978 

(.044) , 1<1hich test COillplain<lllt t•c li ~s upon to prove tlwt the g<lsoline 

in the unleaded tunk of C r, f.l Sunoco Se1·vice v1a s not conltuni nated 

on that date . Thc:only delivery of unleaded. !'JuSoline to C f, f·1 

Sunoco Service ~ftcr Februury ?.?., 1978, \·JoS the delivery on t1arch 2, 
_u 

1978, \•Jhich \·J~ s ul timo tely surupled by flr. Knov1lcs . Arp lying the 

usual margin o f error for a field test kjt of plus or 111inus 20~ as 

related by Dr. Sr> ittler, Lo the result obtained by ~1r. Kno~t1les ( .04), 

one arrives ilt a lead content of the g()solinc sampled on rlarch 6, 1978, 

of anyv1here from .03 to .05 gra111 r.er gallon. !3oth of these figures are 

\'Jithin the permissible l eve l fo1· unl eaded ga soline, as that term i s 
2/ 

deffned in Sec. 80.2(g) . . -

l/ See EPA Exhibit Ill . Item 1!4 of this Inspection neport, 
ent·itTed "Test Results", shows a result of . 04 FTL (Fie·ld Test Lead) . 

. The Report was signed by tlr. Knov1les. 

2/ Sec. 80.2(g) defines unleaded gasoline as gasoline containing " not 
more"-than 0.05 gram of lead per gallon. Thus, in .. order to fail to co111ply 
\'lith these defined requirements, a sample must contain ~L<?.r_e than .05 qram 
of lead. 
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It is readily opp.:~rcnt tha t the 1:. · different tests performed 

by t1t. l~nm·lle:; on the ~;nne 5.:uuple are iru:ons i stenL 1·1ith eu.ch other . 

One t est (field Lest kit) sh01·1s il lead conten~ of ilny~-Jhere from .03 

to .05 grilm per ~Jt~llon, 1·1hile the other lest (atom ic ilbsorp tion)· 

resulted in . 072 ~1rarn pet· ~wllon. The field test s hm1s no violation 

of Sec. 80.2(n ), 1·1h il c the atomic J bsoq)tion tes L a llc9edly cstaul ·ishcs 

a quite s iqnifi ct~nt violiltion. Si n.ce the:nru r~ in of error has already 

been tt~kcn into account in arrivin~1 at the outer parameters of t.he 

field test re~ult, there obviously is no vwy of i·econc i 1 i ng the 

t\-JQ tests. It should be pointed out that the court is av1are of the fact 

tha t 1-k. Kn0\'11 es • field kit test is merely a screeni ng test and that 

Comrlainant does not r e ly uron it to surpot·t its allegations herein. 

However, one of the rieces of ev·idence u~1on v1hich Complainant 

is r_elying i s a nother field kit test -perfonned by distr ibut01· A. R. 

Sa ndr i on Februa ry 22, 1978 , i rnnediately after it delivered unl eaded 

gasoline to C&M Su noco Service previou s to the Merrill del ivery on 

t~arch 2 , 1978, 1-1hich test put·portedly r evealed a lead content at thaL 

time of · . 044 l)rarn per 9<1llon. Complainant is r el ying uron this Sandri 

field kit test to assert the inference that if the unl eaded gasolirie 

conformed i\ fter ·the Sandri de l ·ivcry, any subsequerr t con tanti nil t ion IIIUSt 

have bee n caused by Nerr ill during or at the time of its 1'1at·ch 2 , 1978, 

deli very. The Sandri test rcsul t (: 0'111) \'li\ s actuu lly !!]_~.h.e_t:"_ than 
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Complainant ' ~ field kit tc~st: ( . O'l) ilt1d ''!'l Complainant clain.ts the 

Sandri test pt·ov c~, thilt the unleaded qo~ · .. oline delivered by S<1ndri on 

February 22, 1973, \·tas confonn i n~r. vthi l e ut the same time ar9uing 

that the unh:adecl nasoline delivet·ed by t1ct·rill on t·larch ·2, 1978, \·tas 

nonconformin~J 1·1hen Coutpltlinant's lower test result was obta i ned.' l·lith 

respect to the t1·1o field kH test n~sults, Co111p luinant uppears · to be 

taking completely opposite · positionS 1·1ith.respect to the validity 

of lhc~se results. · To prove~ a ci1se <l~Jui n st lkt·ril'l, the Comp_lainullt 

is defending the validity of the Sandri test. · ' It is in the position of 

attacki ng the validity of a -field kit test pe t·fonned by one of its ovm 

inspec tors whil e defendin ~ J the validity of · a sit!ti l ar fi e ld kit test 

pet•formed by a presumably less pt·.ofessional third party. 

t·1erril l asserts that thet·e is good reason \'thy the field test 

perfortned by Comp lainant is t•tore reliable thal'l the atomic absorpt.iot~ 

test in this case. The atomic absorption testing procedures employed 

by the inspector \·tf~re tho ~.c set forth in 40 CFR :no, /\ppendix 0, Test 

For Lead In Gasol ;·ne 13y /\tomic Absorption Spectrometry. On 11arch 17, 

1978, utilizing these procedures , t1r . . Knm>Jles · tested the same samr>le upon 

which he had previously performed a field .kit test with a result ·of .Oil 

~p-am per <rullon,. the result ft·om this test bcin~J il le.:t<.l content of .072 
·. 

procedures and testing the same samp l e, found a lead content of .080 gra1:1 

per ~allon. This i s. il differenc~ of .008 gram per gallon between th:! 

t\'to if\.onric uhsorpt. ion 1.<~!;1. .r<•s ul l~. 
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Durin~ cros!\-qxami-n<ttion , flr. Knolles \·JuS asked: 

Q. I·Jhy \_'IOU 1 d the1~e be a qi f I !'r·ence on those two dates? 

A. I don't kno\'J, s i l'. 

(). Do you have any idea 1-/hy? 

A. I n:?a lly don't. (T. 24) 

Sect i on fl.l.l of Appendix l3 nrovides:. 

"Repeiltul>'ility- Dunlicutc .,··esulls by thr. S(lnu~ operatot· 
should be eonsiclcrcd suspect if they differ by l!lore 
than- 0.005 ~!/gal." 

The ti-JO atomi{ absot·ption tests perfon~tcd on the sat:tp le \<Jere 

carried out by the same operator , Robet· t Kno1-Jles, and the results 

differed by .OOH gram rcr r~allon, or sixty percent (GO~.:) t:tore than 

that considered acccrtablc by Section 8.1.1 of /\prendix !3. Thus, 

accot~din9 to Cor.tpl.:linant's m·m t·egul ations , the results of the 

atomic absoq>tion test rerfonucd by !~_Obert l<tlO\<Jles "should be 

con side red suspect." 

The. field test, even takin9 into consideration the. normal ti'Jcnl.y 

. percent (2o~:) _ margin of cr1·or , establishes .that ·the1·e 1·1as no 

violation of Lhc rc~ulatiorls. The t\·10 atomic absorption tests 

both shOI'J a sign'ificant violation. llowevet·, the difference betvteen 

the t\'10 atomic abs.orption test r esults, under the regulat·ions, 

provide that suc}l test results should be considered suspect. f1r. Knowles 

wa.s unable to exr)lain this dispat:"ity_ nor was there any evidence that 

the field test kit is not perfectly reliable within its normal tv1enty 

p(?rccnt _(20't.) ru~r,Jin. Hh i 1<?. not P.Ssenl-ial to the case or the Complainarl't 

. . . 
it would seem that there should be some correlation betl:teen the results 

.. ···-·· 
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of the field kit test and the results of the atomic absorpti.on test 

or tests, which has not been shO\m. T:··· Complainant partially fs relyin~ 

upon a field kit test by Sundri to r>rove its case. Complainant hils the 

burden of prov·inq by it PI"CIH>nderancc of the evidence that the unl cu<led 

g<lsoline being offered fo t· sale at C f, t·1 Sunoto Service fai.led t.o COII)ply vlith 

40 CFf1 20.2{~). (O!;~!)luini'lnt has not SUStained its but•den Of provin9 

that the unlead<.?<.l ~!.:tsol inc had il l eild content o f ~1rcater lh.:tn .05 

9 ram f>Cl~ gull on \·1hen the vc:1·y tcs ts it is· rc lying upon to prove 

that fact are thclllsclves req(lrded as suspect under its ovm 1·e9ulations, 

especially in the absence of . any expl anation of the variance in the 

resu lts betv1ecn the t\-JO atomic absorption tests and a luck of uny 

correlation bct1-1een these tests and the field kit test perfo1·med by 

l·lr . Knoviles on "arch 6, 197~L In the absence of proof of this 

most essential ele111ent by Complainan~· . it is not necessary to resolve the 

other po ints of lm·1 and fact raised by the part i es . Therefore, the· complaint 

against all three respondents must be dismissed. 

r Itlt)J NGS OF FACT ·- · ... _. - ·-····-·- - ·- .. _ ..... 

· 1. On ·r·1arch 6, 1978, an EP/\ f uel inspect01·, r~obert Knm'lles, 

purchased a sampl0. of unl cud~d ~Jilsolinc llcinfJ offered for sale 

at C & ~1 Sunoco· Serv ice in Rutland, Ve1·mont. 

2. On Morc[l 13, 197B, the inspectm· tested the sa1nple vlith u 

field test kit. This test revealed a leud content of .04 9ram per 

~lilllon. The results or il field kH te:;t lllu.Y conl<:lin a '''<l''9in of error 

of plus or minus ·20:::. 

.•. 
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3. On l~at~ch 17, 1978, the inspet :.ur pet·fonned an atomi c 

abs?rption spectrometry test ·on the Si!•:•ple , ·\'lhich tes.t revea l ed a 

leud content of .072 cp~;un pet· qal'lon. li $imiltll' test on the some 

S?lllple \'/(l S pCr-fOrl11l~d on fq1t'il !i, 197fl IJ_y l he Same inspc<=: tor , Vlhich 

test r evealed a ·lc!iHJ content: of .oao ~wam per. ~Jullon. 

'1. Compla inant ' s inspector did not explain the disct~epancy 

belv1cen the results of the L1-10 illomic absorption tests . Section 8.1.1 

of Appendix P, of '10 UR HO qoverning t:hesQ pt·oceedings provides 

that a di fference ·in result: of greatet· thiln .005 ~Jl~am per ~lilllon 

in dupli cate tests pet~fonncd by the Sollie of)c~ rator ''should be 

considered suspect." 

r. 
,J . Given the differences betv1een the atomic absorption test 

results and the lt1 ck of «ny cot~relation Ylith the results of the 

field t est which shov1ed no vjolation of 4o CFR B0.2 (0), it i s found 

that the atomic absorption Lest results are unreli ab l e and cannot 

support the conclus ion that the sample of gasoline failed to conform 

to the defined requirel!tent.s of 40 CFR :10 .2 (o) of the Rc~u l at ion s. 

CONCLUSIONS OF LAW ---

· 1 . The EP/\ has the burden of proving by a pt~eponderance of the 

evidence that the ~aso l ine whi c h it sampled tlnd t es t ed failed to·contply 

2. rht~ EP/\ has fai 'led to prove by t1 pt·epondet~ilnce of the evide11ce 

that the 9asoline which it collected on f1«1~ch 6, 1978 ft~om the un l eaded 

gasol-ine rump at Cr. t~ Sunoco Servi ce, Hut l and, Vermont. h«d a leaU 
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PHOPOSLD l"lii/\L ORDEn 

This Init ia l . J)ecision <l nd ' thc ' " llo\'tin~l prppos.ed rit1al On.ler 

shal l bccot!le the Final 01·de1~ of the l!e9ional /\d1~lin istt·ator unless 

ilppco l cd or ,-cvie\'ted hy Lhc Reqi onal /\d111ini~lxator as prov i ded in 

1\0 CFH n0.32/(c): 

r I ~·1/\L ORDCrt 

· lt is hcn' b.Y onle1· cd t h<lt, jHJrsuont to t he ohove conclusion ~ •• 

the complaints issued o~~ainst Sun Oil Col:lpuny of f>cnns.~'lvania, 

11erril l Tronsport Co. und i·l. Deilnc Cushn1bn and llarol d J. ~1unay, 

d/b/o C ~ M Sunoco Service are 

Ja nuary 30 , 1979 

"7~~ 
Cd\'Jard B. rinch 
Admi nist rative Law Jud0c 


